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 Notwithstanding copyright law’s accommodations to the First 

Amendment, neither the fair use doctrine nor the idea/expression dichotomy 

provides the bright-line guidance that the Supreme Court has required of 

laws that distinguish permitted speech from that which is prohibited.  See 

NAACP v. Button, 371 U.S. 415, 431 (1963)(noting that “standards of 

permissible statutory vagueness are strict in the area of free expression”). 

Particularly because judges may interpret these vague copyright regimes8 in 

varying ways that may ultimately be inadequately sensitive to free speech 

interests, the influence of the First Amendment must perforce be even 

greater when a court considers the remedy of a preliminary injunction.  

 Thus, both the procedural and substantive cautions which fundamental 

constitutional doctrine demand must be scrupulously considered before 

implementing such a harsh and unfavored remedy.  The copyright law, while 

allowing for injunctions, does not mandate them and, indeed, the copyright 

clause in the Constitution says nothing about this sort of remedy.  Copyright 

law does not operate in a vacuum and, as all other law, must be at the least 

balanced against, and more accurately, trumped by, the Constitution.  For all 

                                                 
8 Commentators have documented how confusion about the proper scope of 
fair use often suppresses speech. See generally Marjorie Heins & Tricia 
Beckles, Will Fair Use Survive? Free Expression in the Age of Copyright 
Control (2005). 




































